
“If this argument was 
successful… it would 
have set a concerning 
precedent for 
employees…making 
them the landlord’s 
insurer’s first port of 
call…” 
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Insurance & the Property 
Law Act 2007: 2 years on 
 
The Property Law Act 2007 (PLA) 
has been in force for 2 years now.  
Of all the changes to leasing law it 
introduced, those relating to 
insurance were possibly the most 
complex.  It is not surprising 
therefore that those provisions 
have recently been before the 
Court for judicial interpretation.  
 
In Sheehan v Watson & Anor 
(Harrison J, HC), the landlord 
leased its industrial premises in 
Otahuhu, Auckland to a company 
that the defendants worked for.  
There was a fire in the workshop 
which was caused by the 
ŘŜŦŜƴŘŀƴǘǎΩ ƴŜƎƭƛƎŜƴŎŜΦ  ¢ƘŜ ŦƛǊŜ 
resulted in extensive damage 
costing $122,874 to reinstate.  
 
It was accepted that the PLA 
exempted the tenant company 
from liability for the damage; but 
the primary question before the 
Court was whether the PLA 
extended the same protection to 
ǘƘŜ ǘŜƴŀƴǘΩǎ ŜƳǇƭƻȅŜŜǎΦ 
 
In brief, the relevant provisions of 
the PLA provide that the landlord 
may not require the tenant to pay 
for the damage if it was caused by 
an act of God or any other peril 
which the landlord is insured for 
(or has covenanted with the 
tenant, e.g. under the lease, to be 
insured for).  The PLA is clear that 
this applies even if the peril was 
caused, or contributed to, by the 
negligence of the tenant or the  
 

 
 
 
ǘŜƴŀƴǘΩǎ ŀƎŜƴǘΦ  ! ǘŜƴŀƴǘΩǎ ŀƎŜƴǘ ƛǎ 
ŘŜŦƛƴŜŘ ŀǎ άŀ ǇŜǊǎƻƴ ŦƻǊ ǿƘƻǎŜ ŀŎǘǎ 
or omissions the lessee is 
ǊŜǎǇƻƴǎƛōƭŜέΦ 
 
The landlord argued that this 
exemption does not extend to the 
ǘŜƴŀƴǘΩǎ ŜƳǇƭƻȅŜŜǎΥ  ǘƘŀǘ ǘƘŜ 
tenant company is a separate legal 
entity from its employees and also 
ǘƘŀǘ ŀ ǘŜƴŀƴǘΩǎ ŜƳǇƭƻȅŜŜǎ ŀǊŜ ƴƻǘ 
ǘƘŜ ǎŀƳŜ ǘƘƛƴƎ ŀǎ ǘƘŜ ǘŜƴŀƴǘΩǎ 
agents.  In other words, the 
landlord argued that the 
exemption as to the negligence of 
ǘƘŜ άǘŜƴŀƴǘ ƻǊ ǘƘŜ ǘŜƴŀƴǘΩǎ ŀƎŜƴǘέ 
did not exempt negligence by the 
ǘŜƴŀƴǘΩǎ ŜƳǇƭƻȅŜŜ.  If this 
argument was successful, the 
landlord (or its insurer) would have 
recourse to the defendant 
employees for the loss.  It would 
have also set a concerning 
precedent for employees; shifting 
liability to them and making them 
ǘƘŜ ƭŀƴŘƭƻǊŘΩǎ ƛƴǎǳǊŜǊΩǎ ŦƛǊǎǘ ǇƻǊǘ ƻŦ 
call upon subrogation.  It would 
possibly have also had the absurd 
result that employees would have 
to take out their own insurance to 
cover the same risk which would 
otherwise be borne by the 
ƭŀƴŘƭƻǊŘΩǎ ƛƴǎǳǊŜǊΦ 
 
The Court decided that to exclude a 
ǘŜƴŀƴǘΩǎ ŜƳǇƭƻȅŜŜǎ ŦǊƻƳ ǘƘŜ 
benefit of protection expressly 
created for the employer would 
negate the underlying remedial 
purpose of ending unproductive 
litigation between insurers.  It 
ǘƘŜǊŜŦƻǊŜ ŀŘƻǇǘŜŘ ŀ άǇǳǊǇƻǎƛǾŜ 
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“Landlords may want to 
consider afresh whether 
they will forego those 
past rent reviews or 
revive them” 

ŀǇǇǊƻŀŎƘέ ƛƴ ƛǘǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ 
the PLA to conclude that the 
exemption must extend to the 
ǘŜƴŀƴǘΩǎ ŜƳǇƭƻȅŜŜǎ ŀǎ ǿŜƭƭΦ 
 
The result of the case was 
therefore that the landlord (itself 
or its insurer by way of 
subrogation) was unable to recover 
damages from the employees for 
the loss caused by the fire; and no 
doubt the workers heaved a sigh of 
relief. 
 
This judgment clarified one 
anomaly of the insurance 
provisions of the PLA but there are 
others which have yet to be 
clarified by the Courts.  In the 
meantime, when the opportunity 
arises (for example, when entering 
into a new lease) landlords and 
tenants should ensure that their 
leases are carefully drafted to deal 
with these. 
 

Rent review:  missed 
opportunity? 
 
In the last couple of years, many 
landlords have held off reviewing 
rents in the knowledge that their 
tenants could not afford any 
increases.  However, with some 
optimism returning to the 
economy, those landlords may 
want to consider afresh whether 
they will forego those past rent 
reviews or revive them.  Although 
ǘƘŜ ƭŀƴŘƭƻǊŘΩǎ ŀōƛƭƛǘȅ ǘƻ Řƻ ǘƘƛǎ 
depends on the particular lease 
they have in place, commonly (as 
with the ADLS and BOMA forms of 
lease), the landlord has right up to 
the next rent review date to review 
the rent.  There are, however, two 
points to note here. First, 
depending on when the landlord 
initiates the rent review, the 
landlord may be unable to collect 
back rent from the date of the 

review, but only from the date it 
gives notice initiating the rent 
review.  Secondly, the reviewed 
rent is pegged to market as at the 
review date.  In a declining rental 
market, this can be a good thing for 
the landlord. 
 

Michelle Hill 
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If you want to discuss the issues 
raised here, or have any other 
leasing queries, please contact our 
leasing team: 
 
John Kearns Partner 
+64 9 336 0833 
 
Richard Hatch Partner 
+64 9 336 0885 
 
Michelle Hill Senior Associate  
+64 9 336 0871 
 
This paper gives a general overview of the 
topics covered and is not intended to be 
relied upon as legal advice. 


